STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON, FLORI DA
REAL ESTATE COW SSI ON,

Petiti oner,
VS. Case No. 99-2917
MARJCORI E A. KOUTROUBI S AND
PRESTI GE | NTERNATI ONAL REALTY
CORPORATI ON,

Respondent s.

N N N N N N N N N N N N N N

RECOMMVENDED CORDER

Pursuant to notice, the Division of Adm nistrative Hearings,
by its duly-designated Adm nistrative Law Judge, Carolyn S.
Holifield, held a fornal hearing on Novenber 23, 1999, by video
tel econference, between Tal |l ahassee and Tanpa, Florida.

APPEARANCES

For Petitioner: GChunise Coaxum Esquire
Departnent of Business and
Pr of essi onal Regul ati on
Di vision of Real Estate
400 West Robinson Street, Suite N 308
Ol ando, Florida 32801

For Respondent: Stephen F. Ricci, Qualified Representative
Prestige International Realty Corporation
1111 North Westshore Boul evard
Tanpa, Florida 33607

STATEMENT OF THE | SSUES

This issues in this case are: (1) Wuether Respondent failed

to maintain trust funds in the real estate brokerage escrow bank



account or sone other property depository until disbursenent

t hereof was properly authorized in violation of Section
475.25(1)(k), Florida Statutes; (2) Wether Respondent is guilty
of fraud, m srepresentation, conceal nent, false prom ses, false
pret enses, dishonest dealings by trick, schene or device,

cul pabl e negligence, or breach of trust in a business transaction
in violation of Section 475.25(1)(b), Florida Statutes; and (3)

| f so, what penalty should be inposed on her real estate |icense.

PRELI M NARY STATEMENT

On August 19, 1998, Petitioner, Departnent of Business and
Pr of essi onal Regul ation, Division of Real Estate (Departnent),
filed a four-count Adm nistrative Conpl ai nt agai nst Respondents,
Marjorie A Koutroubis and Prestige International Realty,
Corporation, alleging that they had viol ated Sections
475.25(1) (k) and 475.25(1)(b), Florida Statutes.

Counts | and Il of the Adm nistrative Conplaint allege the
Respondent Koutroubi s and Respondent Prestige |International
Realty, Corporation, respectively, violated Section 475.25(1)(k),
Florida Statutes, by failing to maintain trust funds in the real
estate brokerage escrow bank account or sonme other depository
until disbursenent of such funds were properly authorized.
Counts Il and IV of the Adm nistrative Conplaint alleged that
Respondents viol ated Section 475.25(1)(b), Florida Statutes, by

being guilty of m srepresentation, conceal nent, false pretenses,



di shonest dealings by trick, schene or device, cul pable
negl i gence, or breach of trust in a business transaction.

Respondents chal |l enged the all egations and requested a
formal hearing and also filed a cross-conpl aint seeking
conpensation for "unjust |oss of incone incurred and punitive
damages for the enotional, physical, and professional suffering
intentionally and wongfully inposed."

At hearing, Respondents were advised that the undersigned
was W thout jurisdiction to decide the issues raised in the
cross-conplaint and to award the danmages sought therein.

Accordi ngly, Respondent's cross-conplaint is hereby di sm ssed.

At hearing, Petitioner called two witnesses, Mchael Day and
CGeorge Sinder and had four exhibits received into evidence.
Respondent Koutroubis testified on her own behalf and presented
the testinony of two witnesses, Nora Scandella and Stephen Ricci.
Respondents' Exhibits 1 and 3 were received into evidence.
Respondents' Exhibit 2 was proffered.

The Transcript of the proceeding was filed on Decenber 8,
1999. Both parties filed Proposed Recommended Orders.

FI NDI NGS OF FACT

1. Petitioner is a state licensing and regul atory agency
charged with the responsibility and duty to prosecute
adm ni strative conplaints pursuant to the laws of the State of
Florida, in particular, Chapters 455 and 475, Florida Statutes,

and Chapter 61J2, Florida Adm nistrative Code.



2. Respondent Marjorie Koutroubis, is and was at all tines
material hereto, a licensed Florida real estate broker having
been i ssued License No. BK-039112.

3. Respondent Prestige International Realty Corporation
(Prestige International Realty), is and was at all tines materi al
hereto, a corporation registered as a Florida real estate broker
havi ng been i ssued Registration CQ 0274989. The business is
| ocated at 1111 North Westshore Boul evard, No. 212, Tanpa,

Fl ori da 33607.

4. At all times material hereto, Respondent Koutroubis was
Ii censed and operating as qualifying broker and officer of
Prestige International Realty.

5. On or about Septenber 11, 1997, M chael Day, an
investigator with the Departnent, went to the office of Prestige
International Realty to conduct an audit of escrow accounts being
hel d by Respondents. However, M. Day was unable to conplete the
audit on that day because the conpany's records were unavail abl e
as a result of a conputer problem

6. On January 12, 1998, M. Day returned to the office of
Prestige International Realty, and performed an audit of two
escrow accounts being held by Respondents, the security deposit
account, and the disbursenent account.

7. In conducting the audit, M. Day used and relied upon
i nformati on contained in docunents provided to himby Respondent

Kout roubi s or her enpl oyees.



8. The audit of Respondents' escrow accounts reveal ed that
the security deposit account was bal anced but the di sbursenent
account had a shortage.

9. According to Prestige International Realty's Decenber
1997 escrow reconciliation statenent, the closing balance or the
broker's trust liability was $2, 700. 00 and the adjusted account
bal ance was $996. 15. The difference between the broker's trust
liability and adj usted account bal ance reflected a shortage of
$1,703.85 in the escrow account being mai ntai ned by Respondents.

10. The subject Prestige International Realty's
reconciliation statenents contai ned no description or explanation
to explain the discrepancy described in paragraph 9. Moreover,
nei t her Respondent Koutroubis nor M. Ricci could explain the
reason for the apparent shortage.

11. The subject reconciliation formwas prepared by
M. Ricci and signed by Respondent Koutroubis. Prior to signing
the reconciliation sheet, Respondent Koutroubis did not question
the figures on the sheet. Rather she accepted the figures
provi ded on the formby M. Ricci.

12. After the January 12, 1998, audit of Prestige
International Realty's escrow accounts, M. Day net with
Respondent Koutroubis and di scussed the findings of the audit.
M. Day told Respondent Koutroubis that the only way to correct

or resolve the problemof the shortage of funds in the escrow



account was to deposit $1,703.85 into Prestige International
Real ty's account.

13. Respondent Koutroubis did not know why there was a
shortage in the escrow account. Nevertheless, in an effort to
resol ve the problem she imediately wote a check for $1, 7903. 85
and deposited it into the Prestige International Realty's bank
account .

14. M. Day recorded the findings of the Audit on the
Departnent's O fice Inspection and Escrow Trust Account Audit
Form (Audit Form). In the "Remarks" section of the form M. Day
noted that in one instance, the inproper reconciliation form had
been used. Wth regard to the shortage in the rental
di stribution account. M. Day wote, "Broker to transfer
shortage for rental distribution.” 1In the "Corrective Action"
section of the form M. Day wote, "see above" and "use correct
reconciliation sheet."

15. The Audit Form al so included itens which required the
investigator to indicate what, if any, action was taken in a
case. The investigator was to respond "yes" or "no" to each of
the followng: (1) Was a citation issued; (2) Was a notice of
nonconpl i ance i ssued; and (3) WAs a conpl ai nt docketed. On the
Audit Form M. Day indicated that no citation or notice of
nonconpl i ance was i ssued to Respondents but that a conpl aint was

docket ed.



16. Respondent Koutroubis and M. Day signed the Audit Form
on January 14, 1998.

17. After Respondent Koutroubis signed the Audit Form and
wrote a check for the amobunt of the shortage, she m stakenly
believed that no further action would be taken with regard to the
cited violations. Respondent Koutroubis' belief was based on the
fact that no citation or notice of nonconpliance was i ssued and
on her understanding of M. Day's comments concerning how to
resol ve the shortage in the escrow account.

18. Neither M. Day nor any other Departnent enployee told
Respondent Koutroubis or M. Ricci that if a check were witten
to cover the shortage in the escrow account, that the Departnent
woul d take no further action.

19. M. Day believed that the likely reason for the
shortage in the disbursenent account was that proceeds were
di sbursed prior to checks clearing.

20. After the subject audit of Respondents' 1997 records,
Respondent Koutroubi s began using a new formto prepare Prestige
International Realty's nonthly reconciliation statenents.

21. As of the date of the hearing, there is no indication
that there have been shortages or overages in the Prestige's

escrow accounts since the January 1998 audit.



CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng. Section 120.57(1), Florida Statutes.

23. The Departnent is statutorily enpowered to suspend,
revoke, or otherwi se discipline the real estate |icense of any
licensee in Florida found guilty of any act enunerated in Section
475. 25, Florida Statutes.

24. The Departnent has the burden of proof in this
proceeding and to prevail, must show by clear and convi nci ng
evi dence that Respondent commtted the acts alleged in the
Adm ni strative Conplaint and the reasonabl eness of any penalty to

be i nposed. Departnent of Banking and Fi nance v. Osborne Stern,

670 So. 2d 932 (Fla. 1996); Ferris v. Turlington, 510 So. 2d 292

(Fla. 1987).

25. In Evans Packing Conpany v. Departnment of Agriculture

and Consuner Services, 550 So. 2d 112, 116, n. 5 (Fla. 1st DCA

1989), the court expl ai ned:

[C] | ear and convincing evidence requires that
t he evi dence nust be found to be credible;
the facts to which the witnesses testify nust
be distinctly renenbered; the evidence nust
be precise and explicit and the w tnesses
must be lacking in confusion as to the facts
in issue. The evidence nmust be of such

wei ght that it produces in the mnd of the
trier of fact the firmbelief of [sic]
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.



Slonowitz v. WAl ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).

26. The Adm nistrative Conpl ai nt agai nst Respondent
contains four counts. Count | alleges that Respondent Koutroubis
is guilty of failure to maintain trust funds in the real estate
br oker age bank account until disbursement was properly authorized
in violation of Section 475.25(1)(k), Florida Statutes. Count 11
al | eges that Respondent Koutroubis is guilty of fraud,

m srepresentation, conceal nent, false prom ses, false pretenses,
di shonest dealing by trick, schene or device, cul pable
negl i gence, or breach of trust in a business transaction in

viol ation of Section 475.25(1)(b), Florida Statutes.

27. Counts Il and IV allege that Respondent Prestige
International Realty is guilty of the same conduct charged
agai nst Respondent Koutroubis in Counts | and Il of the
Adm ni strative Conpl ai nt.

28. Wth regard to Counts | and 111, Rule 61J2-14.012,

Fl ori da Adm nistrative Code, provides in part:
(2) At least nonthly, a broker shall cause
to be nade a witten statenent conparing the
broker's total liability with the reconciled
bank bal ance(s) of all trust accounts. The
broker's trust liability is defined as the
sumtotal of all deposits received, pending
and being held by the broker at any point in
time . . . The broker shall review, sign and
date the nonthly statenent-reconciliation
(3) \Whenever the trust liability and the
bank bal ances do not agree, the
reconciliation shall contain a description or
expl anation for the difference(s) and any
corrective action taken in reference to

shortages or overages of funds in the
account (s)



29. The Departnment has net its burden as to Counts | and
1l of the Adm nistrative Conplaint. The clear and convincing
evi dence established that Respondents' trust liability and bank
bal ances for the period audited did not agree. Moreover, the
evi dence established that Respondents' reconciliation fornms for
that time period failed to include a description or explanation
for the differences. Wile the undi sputed evidence shows that
Respondent Koutroubis took corrective action to resolve the
shortage, once she becane aware of the problem that action does
not absol ve her from being penalized for failing to conply with
Section 475.25(1)(k), Florida Statutes, and Rule 61J2-14.012(2
and (3), Florida Adm nistrative Code.

30. Counts Il and IV of the Adm nistrative Conplaint allege
t hat the Respondents are:

Quilty of fraud, msrepresentation, false
prom ses, false pretenses, dishonest dealing
by trick, schene, or device, cul pable
negl i gence, or breach of trust in any

busi ness transaction in violation of Section
475.25(1)(b), Florida Statutes.

31. In this case, there are no factual allegations of
conduct by Respondents that would give rise to the charges. Mre
significantly, there is no evidence that Respondent Koutroubis,
as a broker or officer of Prestige International Realty, engaged
in any conduct that constitutes "fraud, m srepresentation,
conceal nent, false prom ses, fal se pretenses, dishonest dealing

by trick, schenme, or device, cul pable negligence or breach of

trust in a business transaction.” |In the absence of such

10



evi dence, the Departnment has failed to neet its burden or proving
by cl ear and convincing evidence the allegations contained in
Counts Il and IV of the Adm nistrative Conplaint.

32. The discipline that nay be inposed agai nst a real
estate licensee are: revocation, suspension for a period not
exceeding ten years, inposition of an admnistrative fine not to
exceed $1,000 for each count or separate offense, a reprimand,
probation, and any or all of the foregoing. Section 475.25(1),
Florida Statutes, and Rule 61J2-24.001(3), Florida Adm nistrative
Code.

33. According to Rule 61J2-24.001(3), Florida
Adm ni strative Code, the recomended penalty for a violation of
Section 475.25(1)(k), Florida Statutes, is a mninmum of a 90-day
suspensi on of |icense and $1,000.00 fine up to a naxi mum of
revocation of |icense.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is:

RECOVMENDED t hat a final order be entered finding
Respondents guilty of violating Section 475.25(1)(k), Florida
Statutes; inposing an administrative fine of $1,000.00 on
Respondent Koutroubis; issuing a reprimand to Respondent Prestige
International Realty; and dism ssing Counts Il and IV of the

Adm ni strative Conpl ai nt.
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DONE AND ENTERED this 9th day of February, 2000, in

Tal | ahassee, Leon County, Florida.

CAROLYN S. HOLI FI ELD

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 9th day of February, 2000.

COPI ES FURNI SHED

Ghuni se Coaxum Esquire
Departnent of Business and
Pr of essi onal Regul ati on
Di vision of Real Estate
400 West Robinson Street, Suite N 308
Ol ando, Florida 32801

Stephen F. Ricci, Qualified Representative
Prestige International Realty Corporation
1111 North Westshore Boul evard

Tanpa, Florida 33607

Bar bara D. Auger, Ceneral Counse
Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Herbert S. Fecker, Division Director
Fl ori da Real Estate Conmi ssion

400 West Robi nson Street

Post O fice Box 1900

Ol ando, Florida 32802-1900
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wwthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the final order in this case.
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